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- This is the second appeal in proceedings institute@ by
the Mayor and City Council of Beltimore in the_Circuit Court for
Baltimore County to condemn certain lands of Henry L. Brack in
connection with its water system in the valley of the Gunpowder
River #n Baltimore County. Mr. Bfack and Emme Brack, his wife,
were made'aefendants. - The Jjury found by their inquisition thst
it was necessary for the petitioner to acquire the land and prep~
ises described in the amended petition, for the purposes therein
specified, and fixed the dameges at 37500.00, upon the payment of
which "the title to ssid tract of land described in sgid amended
petition shsll be and become vested in the ssid Mayor and City
Council of Baltimore in fee, subject to the right of way mentioned
in the petition filed in these proceedings"”,

The appellants rely on (1) their demurrer to the amended
petition, which was overruled by the Court, and on (2) the exceptions
to the rulings of the Court on the evidence. All of eight prayers
offered by the City and four offered by the sppellants were oconceded,
and hence no questions arise as to them.

le The demurrer to fhe amended petition was on the ground
that the condemmation of the property mentioned in said proceedings
in the ménner set forth in the third and foutth psregraphs of said
petition will not give the Mayor and City Council of Baltimore the
title to ssid proberty required by the terms of the Act of 1908,
Chapter 214, The amended petition asked for the condemnation of
22.15 acres of land described in it in fee simple, subject to =a
reservation in perpetuity to the defendants, their heirs, assigns,

or owners of the farm of the defendents shown on the plat annexed
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to the petition, or any portion‘thereof, to a right of way for in-
gressland egress for all purposes of & rosdway over the said 22.15
acres and soross Peterson's Run, substantislly following the same
| locdation as the present roadwsy shown on the plate.

It is contended'that the City could only acquire a fee
simple title to the property thus condemmed and could not have the
right of way reserved over the propertye. The theory of the appel~-
lants is that by condemning this treoct in fee simple the portion of”
the ferm on which the improvements are located would he cut off
from the publie road and rendered useless, and that the reservation
of the right of way was calculated to prevent the resl situstion
from becoming apparent to the jury, which resulted in inadequate
compensation being allowed;

48 1s shown by the opinion in Brsck vé. Meyor &c. of
‘Baltimore, 125 Md. 378, the farm of Mr. Brack, in which Mrs. Brack
is only interested as his wife, oconsists of 190 acres.' The property
teken lies along a stream celled Peterson's Run. The tract condemn-
ed in the first proceeding contained 44 aoresa, but after that osase
wés remanded the petition was amended so that the land to be taken
ﬁaa reduced to 22.15 acres, which include 14.56 scres, which will be
permenently flooded, and the sadditional acreage which may be oc;
casionslly flooded in periods of high water. The land proposed to
be teken will divide the remsinder into two disconnected tracts.

The buildings are located on the part of the farm on the easterly
side of Peterson's Run, snd there 18 & roadway which leads to a
public thoroughfare west of the farme There is a bridge over the

run not far from the point where the stream enters the farm, which 1is

a part of the rosdway. The City has constructed a dam across the




R . 3 ¢ . .
Gunpowder River, into which River Peterson's Run empties, below the
property of the appellants, to an elevation of 188 feet above mean
tide and it is-its purpose to erecf on the daﬁ flash-boards to an
elevat ion of four feet, thus meking the dam with the flash-boards
192 feet sbove mean tide, which will interfere with the use of the
road and bridge now there at their present level. In the former
appeal the property was condemned "subjeet to the obligation upon
the psrt of the Mayor snd City Council of Baltimore to construct a
suiteble bridge over Peterson's Run, and & suitable roed from each
side of the bridge to the outlines of the property sought to be con-
demned, along the line of the present way", etc. Judge Urner who
delivered the opinion in that case after referring to P.R.R.Co. Vs,
Reichert, 58 Mde. 261, and Russell vs. Zimmerman, 121 Md. 339, as
well as s number of authorities outside df this State, said, "In a
case like the present, where part of the farm on whioh the buildings
are located is apparently dependent for an outlet upon the roasdway
over the portion of the land which is being condemned, 1t seems en-
tifely reasonable that the way should be preserved, if possible, in
order to promote the convenience of the landowner and to reduce the
extent of the consequential injury to theproperty. But as the de-
fendant is objecting to the provisions which seek to aceomplish that
result, gnd as he is entitled to assume such a position by virtue of
the rule stated in the decisions of this and other Courts, we are

unable to sustain the inguisition in its present form. Upon the

remanding of the omse it mny be practicable to restrict the interest
or area to be acquired, or modify the terms of the condemnsation, so

a8 to avoid the difficulty now presented. The brief of the appellee

suggests that the objection could be obvimted, and there is ample
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suthority to permif an amendment for thet purpose. Code Art. 33A
Sec. 4",

In the proceeding now before us evidence was offered by
both parfies a8 to the cost of a bridge and embankment, and as the
Jury were unquestionably authorized to consider those costs in award-
ing the damages, they presumadbly did so. We see no valid resson why
a reservation of the right of way over the land condermed should not
be allowed, as was done. A bridge and rosdway were slready there
and as. they would be rendered useless, or practicslly so, by resson
of the inoreased height of the water, it was proper that the owner
should be paid for them, and we do not understand why the City should
not be permitted to condemn the property subject to the right of way,
Sueh right of way will not interfere with its use of the property
fof the purpogses intended, and it would be not only unreasonable,but
useless to require the City to take the entire part of the farm on
the easterly side of the Run. If it had attempted to do so, it
might well have been met with the objeation that it was not necessary.

_ The owner is not required to build & new bridge and embank-
ment, but he will get the money allowed by the jury to do with it
23 he Sees proper. The prayers which were conceded told the jury
what damages they could allow, and there is no reason why the jury
should have failed to understand the situation precisely as it ex-
isted. In this proceeding the City is not obligated to build the
bridge and rosd, but the owner is paid in money for them and the
right of way is reserved. The legislature can not be supposed to
heve intended to prohibit the City from condemning property so sit-

uated subject to a reservation of a right of way in the place of

the rosdway slready existinge Although Section 1 of Chapter 214
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of the Aots of 1908 provided that property acquired for ocertain pur-
roses named in that Act should be in fee, the‘new Article of the
Code on Eminent Domain, 334, as sdopted by Chapter 117 of the Acts
of 1912, and subsequently amended by Chapter 463 of the Acts of 1914,
expressly provided that the State and any municipal or other corpor-
ation; etc., which has the right to acquire property by conde&mation,
shall acquire it? if condemnation proceedings be resorted to, "in.pur-
suance of, and under the provisions of this Article, anything in any
other Public General Law or Public Locel Law, or private or special
statute to the contrary notwithstanding*, except in proceedings for
the opening,- closing, etc. of highways. Then Seotion 12 of Art.
33A provides that "The title so acquired in any condemnation proceed-
ing under this Article shall_be sn absolute or fee simple title, and
shall include and be all the right, title and interest of each end
all the parties to the proceedings, whose property has been so con-~

demned, unless otherwise specified in the judgment of condemmat ion".

That is practically the same as it was in Seetion 5 qf the Act of
1912, ahd the proceeding to condemn tye appellant's property was
begun after that Act went into effeot -~ the smended petition heving
been filed after the Act of 1914 was passed. There .is, therefore,
nothing in the statute which prevents the City from takiné less than
a fee simple title, if it be conceded that this reservation of the
roédway had the effect of reducing or qualifying the fee. The de-
murrer was properly overruled. ‘

2. This brings us to the exceptions takene Ezra B.‘Wﬁitm
man having tegtified a8 to the necessity for the taking of the prop-
erty soﬁght to be condemned, its physieal condition end other matters,

on croés—examination, after saying that the dam was 188 feet high, and
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that flash-bogrds will raise it four feet, he was asked; "It would be
perfectly pbssiﬁle to have flash-boards thet would raise it six feet,
wouldn't 1t?", and replied, "That is possible; yes". He was then
asked; "If you hed flash-bosrds, if the City would sometimes take &
notion to put flash-boards six feet high there, they could do it?".
Thset wss objeéted to and the objection was sustained - the Court say-
ing: "It is manifest to the Jury if you put a'flash-board six feet
or eight feet high, or ten feet high, that you will back that water
up that much higher, and éncroach more and more on Mr. Brack's land
than you do in this_proceeding. That is simply another prqceeding of
Mr. Brack's for damages. We are not trying that case”. , Phe appel-
lant. excepted to that aoction, which constitutes the first bill of
exceptionss The léérned Judge below correctly sustained the ob-~
Jection to the question. The amended petition shows that it was
the purpose of the City to raise the dam by flash-boards to an ele-
vation of four feet, thus meking it 192 feet above mean tide, and
the Jjury by the inquisition found that it was "necessary for the pe-
titioner to acquire said lends and premises, and that the damages to
be sustained, by the said Henry L. Brack and Emma Braock, his wife,
by the taking of said land descoribed in the amended petition for the
purposes therein specified, at the sum of $7500.CO". Inasmuch as
the extent of the flooding'of the appellants' land must necessarily
depend upon the height of the dam, and as the petition in terms
stated the purpose, namely to raise the dam to 192 feet by flosh-
boards, there can be no doubt that the City by this ocondemmation is
1limited to the 192 feet, at least it would not be jJustified in rais-
ing the same beyond that height if 1t affects any lend or rights of -

the appellents not taken by this condemnstion, unless, of course, it
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acquires the right to do so in some other way than by this proceed-

ing.

. 3¢ The other three exceptions can be considered together.
The testiﬁony of Robert B. Morse, which had been admitte@ subject
to exception, was stricken out snd that ruling constituted the sec-~
ond bill of exceptions. The defendants then offered the testimony
of Mr. Morse in conjunction with that of William P. Cole, which was
set out in a written proffer. The Court sustained the objection
to that, which ruling is embrasced in the third bill of exceptions.
They then offered to prove by Alfred M. Quick substantielly the
same facts testified to by Robert B. Morse, and to prove by William
P. Cole, in connection with the testimony of said Quick, the facts
set out in the previous proffer. The Court sustained an objection
to that, and that ruling constituted the fourth bill of exceptionse

As the evidence of Mr. lMorse occupies twelve pages of the
printed record we will not attempt to give it in full. As sta%ed
in the record, he is a sanitary and civil.engineer, who has made &
specialty of water supply and sewerage work. The object in pro-
ducing him was to prove some special,.indapendent value of this
property as a reservoir site. Sevefal reasons may be given in sup-
'port of the action of the Courf in éxoluding the testimony. 1In the
first plsce, we might &ell use the proffer itself set out in the
third bill of exoceptions. They offered to prove by Mr. Cole that,
assuming the testimony of Mr{ Morse to be true, the property's

"value to any person or corporation scquiring it for the purpode
of storing water would be reflected in its market value, that up

to the present time the market value of said property has not re-

fleoted the value of the property as a reservoir site, because the
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facts testified to by the witness Morse were not known, but Qs
gsoon a8 the facts so testified to should become known the said market
value of the property, if it were not acquired by the City, would
be greatly incressed". It is not necessary to refer to any auth-
ority other than the opinion in the former case between these partises

to show that, "With respect to the property tsken the mward must be

based upon its actusl market value gt the time of the condemation",
126 Mde. 381, yet this proffer shows in effeet that up to thet time
the property had no market valuevas a reservoir site. It is per-
fectly true that in considering the availibility of property for
special purposes it is not necessary that it be in actual use for
such purpose at the time of the condemnation, but there must at .
least be some probgbility that it may be used within a reasonsble
time. It is not what the property might be worth at some distant
day in the fufure, but what it is worth now - taking into consider-
ation everything properly entering into its present value, includ-
ing its availibility for the special purposes for which it is
claimed it may be used, and the probasbility of its being so used
within such time as gives additionasl value to it when sought to

be condemned.

But much of Mr. Morse's evidence was in reference to the
Gunpowder Valley, and wss not confined to the Peterson's Run Valley,
Wher§ this'property is gituated. The testimony shows thaet the City
of Baltimore already owned the property beyond that of the appela
lants, and has built a dam across the Gunpowder River, Why com-
pare the Gunpowder Valley with the Patapsco River Valley, the
Petuxent River Valley and the others spoken df by Mr. Morse, un-

less the appellants can control or at lesst show that they hsd some
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definite interest in the Gunpowder Valley which could be valued
separately? It mey be that the latter valley is very valueble,
but the City of Baltimore already owns or controls the Gunpowder
Valley, and with that Gontrol over it it does not appear that the
appellants' property can have any special value for the purposes
of & reservoir site. Surely no engineer or any one else will say
that a reservoir could be located on the appellants' property for
such uses as the City ig alresdy making of that Valley. The 22
acreé of land may be, and doubtless are of some velue to the City
in connéction with the other properties and rights it owns, but
it has not beeﬁ shown or suggested that anyone else had ever
thought of that location for such purposes, and it is not what they
are worth to the City but what their market value is thaet we must
consider. In affirming the ruling exoluding evidence of.the
adaptability and availibility of property for reservoir purposes,
much was sald in Matter of Simmons, 130 Appe Dive 350, whioch is
appropriate here. It was seid; "There is no shasdow of evidencé
of any prior demand for the property as a reservoir site, or of
any customer who would give more for it for that purpose, or of
any oircumstance by which the value of the parcel in guestion, as
8 part 6f s natural reservoir site, could be estimated or deter-
mined. In the sbsence of such evidence, it is plain that the ap-
pellent has received the benefit of everything which enhsnced the
value of.his property, except the inorease caused by the taking of
it by the City. The offer was in effeet to prove an increase in
value dire to the selection of the site' by the City and the pro-
ceeding to acquire it. It did not merely bring up the question

of the value of the property teken from the appellent, but that
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value,plus an increase in the value caused by the proceeding to con-
demn. As I have already observed, the question wes the market value
of the property, unaffected by the determination to use it for a
reservoir site, and to this question the Commiésioners rightly con-
fined the evidence', That case wes affirmed in 195 N. Y. 573, and
also in McGovern vs. New York, 229 U.S.363. In the latter case the
Supreme Court said; "The enhanced value of the land as part of the
Ashokan Peservoir depends on the whole land necessary being devoted
to that use. There are said to have been hundreds of titles to dif-
ferent parcels of that land. If the parcels were not brought to-
gether by & teking under eminent doméin, the chance of their being
united by agreement or purchase in such a way &8 td be aveilable
wéll might be regarded as too remote and speﬁulative to have any
legitimate effect dpon the valuation.”

In New York vs. Sage, 239 U. S. 61, the Supreme Court
sgein said: "The City is not to be mede to pay for any part of
what 1s has added to the land by thus uniting it with other lots, if
that union would not have been practicable or have been attempted
except by the intervention of eminent domain".

This case 1s stronger than those just referred to because
it would be practically impossible for the appellants to utilize
this site for a reservoire. The City, as we have seen; hes already
built its dam and owna the property and water rights below.the farm
of the sppellants. It is true there was some suggestion that a res-
ervoir might bg pleced there for local purposes, but such suggestion
oan have no effeot in the face of the fact that the water can not

be diverted from Peterson's Run without the oonsent of the City, or
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- at least without in some way scquiring the rights of the City in
that water, if thet is possible. Mr¢ Morse in effect-admitte@ as
much, He was asked; fmr. Morse, I will ask you in snswer to a
suggestion ma@e by his Honor, has this property a value as an inde-
pendent site for s reservoir?", and revlied; "If the reservoir has -
to be contained with(in) the lines of the truct itself, and also if
no water can be taken out of the stream at all, why, then it has not
but otherwise it would have”. He also said, when asked sbout the
Celloway site, (referred to in 99 Md. 529) where no water was to be
taken from the stream but to be carried to the property and stored;
"You could do it, but probably the cost of development for a reason-
able amount of water to be stored there would not meke it economical
to do ite For instance, if you were using it as a distributing
reservoir, you probably would construct it at a higher eleyation in
order that it might.serve more portions of Baltimore County by grav-
ity than it would at this point. There is one other thing whiéh
putting
would be againsg/the reservoir site on that property, and that is
you would have to carry the flood waters of Peterson's Run down
under the reservoir site. It is probable thet the expense ~e~w—-=-
Qe It would not be of very much vsalue? A+ It would not be as mush
value for that purpose slone",.

Reduced to its finsl anelysis it seems to us that this
record conoclusively shows that this property is not available for‘
regervoir purpoées excepting in so far as it contributes to those of
the condemning party, the City of Baltimore. It will ohly be & small
part of the property used by the City in connection with this water

supply, the rest of which it already has, and used simply for some

of the weter backed up by its dam on the Gunpowder. All that the City
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really needed was the right to flood this 1aﬁd with the waters
backed upon it. Ve said in the former opinion in reference to the
use of the trazct for a reservoir site; "If it affirmatively appeared
that the use of the tract in question for such a purpose would ned-
essarily have involved an invasion of the fiparian rights of the
City, which it hasas held for many years, there could be no difficulty
in eliminating the element of reservoir value from furtﬁer consid-
erafion". It does so sppear in this record, and the appellants can
not interfere with the flow of the water in Peterson's Run and the
ﬁossibility of having s reservoir.there without using that Run is
too speoulative and remote to be'worthy of serious consideration¢
It may be well to again quote, as &e did oh‘the former sppesl,
from the opinion of Chief Justice Rugg, in Smith vs. Commonwesalth,
210 Mass. 259, where he said; "Witnesses and Jjurors should not be
permitted to enter thel realm of speculation and swell damages be-
yond a present cash value under fair conditions of sale by fantas-
tic visions as to future exigencies of growing communities™. After
seying in the former opinion that the defendant shouid have had an
opportunity to prove , if he coulad, thét the property being con~'
demmed had an independent velue and merketability as a reservoir
gsite, we added; "If testimony had been gllowed to be introduced for
thet purpose, and had appeared to be mefely speculative or other-
wise legally insufficient to support the theory upon which it was
admitted, it could have been stricken out or withdrqwﬁ from the
consideration of the jury by éuitable ingtruction”. In our judg-
ment the evidence admitted subject to exception and that proffered

were of the character described by Judge Urner as should be stricken

out or withdrawn from the consideration of the jury, and without
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deeming it necessery to further prolong this opinion by referring
to other guthorities, or discussing other questions suggested,
we are satisfied that the Court was right in its rulings in the
second, third and fourth bills of exceptione.
Judgment affirmed, the sppellants to pay the costs.




